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AbstrAct
This essay considers the “invention” of Jewish 

ethics as an academic field following the rise 

of Jewish Studies scholarship in the American 

academy. Following this historical argument, 

this essay argues that universal, stand-alone 

ethics is as ill-suited to Judaism and its 

characteristic morality as it is to the ethos of 

any particular culture. Unique to Judaism is 

the combination of theology and law pushed 

by quirks specific to Talmudic reasoning. 

Underscored is the incapacity of religious ethics 

to maintain itself as a coherent discourse based 

upon “common sense” conjoining of things 

human and divine.

Ethics is still today widely considered inside 
and outside Jewish philosophy as the foun-
dational cornerstone of Jewish tradition. The 
cliché that Judaism itself constitutes the first 

Ethics ex Nihilo
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religion of ethical monotheism was a leitmotif of nineteenth- and twentieth- 
century modern Jewish thought and culture in Germany. This picture 
governed the historical studies of Abraham Geiger and Heinrich Graetz in 
the nineteenth century and the religious ethics of Kaufman Kohler, Hermann 
Cohen, and Leo Baeck into the twentieth century. In the bourgeois tradition 
of classical liberal Judaism, ethical wisdom was a mainstay of religious cosmo-
politanism. Ethics and ethical culture saturate the Pittsburgh and Columbus 
platforms of the Reform movement in America. Ethical pathos inundates the 
modern Jewish thought tradition in Buber and Heschel. Radicalized after the 
Holocaust by Emmanuel Levinas, ethics was first philosophy itself, made to 
occupy nothing less than the holy of holies. Over the point of unreason, in 
Levinas, interhuman subjectivity is constituted not as alone and ontologically 
thrown, but established in the ethical and messianic phrasing of transcen-
dent call, anterior responsibility, moral insomnia, justice, the good deed, and 
human decency, the absolute obligation of the self to another person.

About longer arcs of Jewish tradition, there is simply too much to say 
in these few pages. Viewed theoretically via the prism of Jewish intellec-
tual history, I touch strategically upon points along that arc to suggest why 
what modern philosophers and modern theologians, Jewish and Christian, 
mean by ethics is too neat a box in which to fit “Judaism.” Assuming that 
the Jewish ethical tradition is a distinctly modern discursive formation, the 
skeptical questions I am asking here are whether “Jewish ethics” is a “thing” 
and whether Judaism is itself strictly ethical. Jewish ethics is a mythical 
beast that slips the net the moment one thinks one has it trapped, which 
is not to say that this chimerical creature has no indigenous habitat in the 
sources of Judaism. The tradition is not without its own peculiar moralities, 
but the tradition is “unethical,” which is to say morally inconsistent, com-
plicated by extra-moral aspects, not theorized as such.

For the distinction between ethics and morality, I am following John 
(Jack) Caputo. “Ethics” would be a discourse in which reasons are posited 
for systematic moral action. Defined precisely, ethics is that discourse that 
lays down terra firma for necessary action, a guarantee for individual moral-
ity, “foundations for principles that force people to be good,” and a principle 
that “clarifies concepts, secures judgments, provides firm guardrails along 
the slippery slope of factical life . . . [providing] criteria and [adjudicating]  
hard cases.”1 In contrast, morality would be narrowly constrained as the 

 1. John D. Caputo, Against Ethics: Contributions to a Poetics of Obligation with Constant 
Reference to Deconstruction (Bloomington: Indiana University Press, 1993), 3–4.

JJE 7.1-2_05_Braiterman.indd   83JJE 7.1-2_05_Braiterman.indd   83 12/11/21   12:07 PM12/11/21   12:07 PM



84 | journal of jewish ethics

term for the good act and virtue in their aspect as small, fragmentary, and 
inconclusive.2 Building upon the distinction drawn by Caputo, by ethics I 
will mean a second order structure of moral theory and practice. Derived 
from reason and/or revelation, ethics speaks to the “common sense” com-
ing together of moral norm, action, and virtue into the coherent whole 
of single figure and discourse. By way of content, what defines “ethics as 
such” is a focused and sustained attention to human matters of urgent 
this-worldly importance—how to live, care of the self, social norms, moral 
qualities, ecological care, and right relations between creatures, especially 
between person and fellow person. By way of form, “ethics as such” refers 
to a discourse that is analytically distinct if not separable from theology 
and law. Ethics is discourse in which moral middot or derekh eretz between 
persons stands out as the central object of the discourse, if not actually the 
highest, uncontested good and intended telos of human existence as such.3

My argument is twofold. First and only a little tongue in cheek, I will 
tease out the argument in the first section of this article that “Jewish eth-
ics” is a discursive object that was invented in the early to mid-1970s. It is 
from this point on that we begin to find prominent constellations of studies 
focused exclusively around the exploration of Jewish ethics as a special and 
set apart subsection in Jewish philosophy, as well as the establishment of 
institutional bodies devoted to the topic (including the Society of Jewish 
Ethics, in whose journal these critical reflections appear). This invention of 
Jewish ethics occurs in tandem with the institutional emergence of Jewish 
philosophy as an academic discipline less than a decade after the emer-
gence of the creation of the Association for Jewish Studies in 1968. Only 
from this period on do Jewish philosophers begin to isolate Jewish ethics 
as a discrete analytical object. Less tongue in cheek, I will address a set of 
questions in the second section of the essay about whether Jewish culture, 
Jewish philosophy and thought, and Jewish religion are ethical in the strict 

 2. Ibid., 21. It is worth noting that for all its deconstuctionist bravado, Against Ethics is 
very “ethical” in the technical sense intended by the author himself. Rooted in Levinas, 
Caputo’s firm and guiding topoi for normative moral reflection are “obligation” and 
“disaster.”
 3. Compare and contrast with the view of Maimonides in the final chapter of the Guide 
of the Perplexed. Maimonides defines the ethical in relation to actions between a human 
person and their fellow. Penultimate, moral perfection (Ibn Tibbon: shleimut ma’alot 
ha-middot) is only instrumental, not an end in itself. For a human person entirely on their 
own, this moral excellence would simply be in vain, without employment and unneeded, 
whereas the ultimate perfection, which is rational or intellectual perfection, “pertains to 
you alone” (3:54) (as per Pines’ translation).
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sense of the term intended above. “Ethics” is not “ethos,” i.e., the binding 
moral norms characteristic of a particular social “ethnos.” My thesis here 
is that universal, stand-alone ethics is as ill-suited to Judaism and its char-
acteristic morality as it is to the ethos of any particular culture. Unique to 
Judaism is the combination of theology and law pushed by quirks specific 
to Talmudic reasoning. Underscored is the incapacity of religious ethics to 
maintain itself as a coherent discourse based upon “common sense” con-
joining of things human and divine.

1

In a longer article, I would look to more data from the postwar period in 
American and Israeli Jewish thought. For now, I am relying on two neat lit-
tle texts to underscore suspicions about the particular institutional emer-
gence of Jewish ethics in the 1970s and about the relation between Judaism 
and ethics tout court. One is by Joseph Dan, Jewish Mysticism and Jewish Ethics. 
Published in 1986, the book culls material collected by the author in his 
Sifrut ha-Musar veha-Derush, published in 1975. A second piece of evidence 
is a collection of essays edited by Marvin Fox in a volume with the telling 
title Modern Jewish Ethics. Also published in 1975, the essays were originally 
presented in 1972 and 1971 at the Institute for Judaism and Contemporary 
Jewish Thought at Bar-Ilan University, which was itself founded in 1955. 
An institutional product of its time, the book includes essays by Fox along 
with Ernst Simon, David Sidorsky, Jakob Petuchowski, and a famous essay 
by Aharon Lichtenstein about Halakhah and ethics that will center analysis 
in the second section of this article. An otherwise unremarkable essay by 
Levinas is an early entrance for him onto the Jewish philosophical scene 
in English and in Israel. Reflecting the tension between ethics and ethnos 
is the appearance in this volume of critical voices from the Israeli left and 
conservative American Jewish backlash against them. With the exception of 
Fox and Levinas, the volume is short on professionally trained philosophers.

In giving the title to this essay “creatio ex nihilo,” I will confess to hav-
ing a little philosophical fun. To be more precise, the creation of Jewish 
ethics as a distinct discursive object was something more like an emana-
tion. Sorting through the varied contents of these two texts by Dan and 
Fox, the alert reader should look for three critical moments at the emer-
gence of Jewish ethics as it took more determinate shape in the 1970s. The 
first is the confession by the authors that Jewish ethics may not exist in 
the way one might want it to, that Jewish ethics does not exist as such. 
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The second moment reflects conceptual confusion concerning the ethics 
in relation to adjacent theological and legal concepts. In the third moment, 
strictly ethical problems come into sharp focus as a distinct and especially 
urgent object of attention relating to the State of Israel and to the occupied 
Palestinian territories in the West Bank and Gaza after 1967.

The first moment is a nagging doubt about the existence of Jewish ethics 
tout court, signaled by the embarrassment with which so many scholars who 
to this very day preface studies on the topic. Embarrassing is the de rigueur 
admission by authors contributing to the discourse that the very idea of 
Jewish ethics is a modern construction, that it is not a substantive thing, 
and that there are few indigenous frameworks upon which to rely. Readers 
of old-school Deconstructionism who look for those marginal points in a 
text around which an entire project collapses into incoherence will appre-
ciate that Dan’s own confession appears buried in a group of three adjacent 
footnotes. Writing against the grain of modern liberal Judaism, the scholar 
of Jewish mysticism concedes the point. “Anyone approaching the musar 
literature of the Middle Ages and early modern times seeking these values 
is disappointed. Neither rationality nor social justice serve as cornerstones 
in this literature.” In the next footnote, Dan relates how he followed his 
teacher Isaiah Tishby who started teaching musar at the Hebrew University 
in 1951. “Yet Professor Tishby did not write a comprehensive study of the 
subject….[H]is other disciples wrote important monographs on specific 
subjects but not on the genre as a whole.”4

That Jewish ethics did not congeal into a coherent whole suggests 
something abortive about the entire project. According to Dan, “The sub-
ject ceased to be taught in that department in 1975.” Dan locates his own 
research in musar that appeared in two encyclopedia entries, one in the 
Encyclopedia Judaica and one in the Hebrew Encyclopedia, in addition to the 
main monograph mentioned above. These publications also appeared in 
the early 1970s. Referring again to his work with Tishby, Dan writes, “Our 
intention was to continue this work and dedicate subsequent volumes to 
musar literature from the thirteenth century to modern times, but this was 
not accomplished.”5 It seems that Dan’s intention to identify a continuous 
ethical tradition in Judaism was undercut from within the body of his own 

 4. Joseph Dan, Jewish Mysticism and Jewish Ethics (Seattle: University of Washington 
Press, 1986), 160n4, 5.
 5. Ibid., 160n5, 6.
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research. The Jewish mystical tradition is not a felicitous place for social 
ethics.

Indeed, the substantive point conceded by Dan is that there is “no inher-
ent connection between mysticism and ethics.” And not only that. “[I]t can 
even be said that there is a barrier between them.”6 In relation to the Bible, 
Dan defines ethics in terms of practical and behavioral norms that are not 
strictly legal or ritualistic. This includes advice concerning “the everyday 
way of life, instruction in abstaining from evil, and the pursuit of perfection 
in attitude and deed.” Dan might have considered in this context a biblical 
book such as Proverbs, or the concrete and practical character that informs 
much ethical discourse in rabbinic sources. He does not. According to Dan, 
it is only in the medieval period that one begins to see the why and the 
what of Jewish ethical norms in the form of “abstract guideline[s]” and on a 
“theological basis.” The first critical takeaway is that medieval and modern 
ethical literature have little to nothing in common with the biblical and 
rabbinic source material. 7

Traditions, of course, mutate over time. But the tension in Jewish phi-
losophy and thought writ large and in this particular founding moment in 
the study of modern Jewish ethics is not a creative one. On the one hand, 
Dan wants very much to be able to say that ethics reflects a continuous 
tradition or identity in Judaism predicated on the project of reading Jewish 
sources. On the other hand, the archaeological coherence of that discur-
sive tradition is disjunctive. Dan notes that ethics only entered the tradition 

 6. Ibid., ix. For a more candid and pointed discussion about the disjoint between eth-
ics, understood as a social form, and Jewish mysticism, in relation to its acosmic aspect, 
see especially the introduction to Elliot R. Wolfson, Venturing Beyond: Law and Morality 
in Kabbalistic Mysticism (Oxford: Oxford University Press, 2006). Wolfson distinguishes 
between the “ethos” of kabbalah in relation to the particular “ethnos” that is Israel, 
without confusing these with “ethics” (15).
 7. Dan, Jewish Mysticism and Jewish Ethics, 17–31, For a larger discussion of eudaemonia 
in Jewish philosophy, see Hava Tirosh-Samuelson’s Happiness in Premodern Judaism: Virtue, 
Knowledge, and Well-Being (Cincinnati: Hebrew Union College Press, 2016). It is telling that 
Tirosh-Samuelson begins her analysis of the link between happiness and virtue with 
Aristotle and other Greek sources before turning to Wisdom Literature and Psalms in the 
Hebrew Bible, namely that stratum of the Bible influenced by Hellenism (as opposed to 
Torah or prophetic literature), and before then examining rabbinic and medieval Jewish 
philosophical sources. Tirosh-Samuelson is not willing to write of ethics in Jewish mys-
ticism. But she herself will note the tension between the social political and the con-
templative aspects of happiness already in Aristotle (44-47). She attributes this to the 
secondary status of ethics in relation to physics and metaphysics, also in medieval Jewish 
philosophy after Maimonides (258–59). By the end of the chapter on Kabbalah, what we 
are left with is a “scholarly ethos” and the effect of the righteous man on the “perfection 
of God,” not an ethics of virtue and happiness per se (342).
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via Greek and Arabic sources that were translated into Hebrew. “Ethics” 
represented something new that then went through a process of indigeni-
zation. Starting with Saadya Gaon, medieval Jewish philosophes wrote “as 
if” they were doing something new. Perhaps the philosophers were on to 
something. What Saadya is described as doing as brand new was to organize 
all moral questions around a single cardinal point regarding human good, 
perfection, and happiness. If that is the case, then the ethical tradition is a 
uniquely medieval Jewish construction in rationalist philosophy and cul-
ture. Despite his best effort, Dan’s own study indicates that the notion of a 
continuous ethical tradition in Judaism is a precarious object. 8

The unstable status of ethics as an object of Jewish intellectual history 
is aggravated radically in the Jewish mystical traditions that swamped the 
Greco-Arabic rationalist project in Judaism. Writing about Hasidei Ashkenaz, 
Dan defines pietistic ethics in terms of overcoming humanity/physicality. 
At play in his discussion of Jewish mysticism is no longer the social obli-
gation between human beings and their fellow creatures in the here and 
now. Front and center is the relationship, ritual in inspiration, between the 
human creature and the Creator in which humanity itself is “overcome” and 
“sacrificed.” The paradox in Hasidei Ashkenaz that might turn out to be a 
contradiction and painful farce is that “the good” is achieved only through 
the evil of suffering and death.9 One also wonders on what basis Dan sees in 
Lurianic Kabbalah “a complete fusion between Jewish mysticism and Jewish 
ethics.”10 In that fever moment in the Jewish mystical tradition, every 
human act is an absolute; there the performance of a single and the slight-
est mitzvah, the commission of a single and the slightest sin shape the very 
fabric of the cosmos and godhead.11 Entirely sublimated, the mystical sys-
tem is no longer derekh eretz, no longer worldly, no longer ethical in the 
normal usage of the terms defined by Dan himself at the outset of his study.

No longer social derekh eretz, Dan compares ethics in the Jewish mystical 
tradition to what Michel Foucault called “care of the self”. As described 
by Dan, this care is a fusion of ethical and aesthetic self-perfection, “the 
sense of self-satisfying individual cravings,” “the desire to look at one’s face 
in the mirror and be content with what one sees.” Regarding Jewish mys-
ticism, Dan’s contention is that the “ethical and the aesthetical [sic] are 

 8. Dan, Jewish Mysticism and Jewish Ethics, 33.
 9. Ibid., 70–71.
 10. Ibid., 107.
 11. Ibid., 108–9.
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fused together in such a desire.”12 But with no independent ethical sphere 
in Judaism, all those social obligations are said to disappear by way of subli-
mation into a technology of religious aesthesis.13 In mystical Judaism, union 
with God represents the highest good and ultimate freedom to the point 
that individual identity of the subject is lost in “folds of pure spirituality.”14  
Against the grain of modern Jewish philosophy, the subject, no longer 
autonomous, now de-realized, is dissolved into a superintending fluxus.

Jewish tradents seem not to have recognized a distinct form of ethics as 
such. As in gestalt theorist, morally fine dicta relating to derekh eretz, gem-
ilut hasadim, middot, deot, tikkun olam, and musar are figures absorbed into 
an undifferentiated background field of legal, midrashic, theological, and 
folkish value-concepts. Dan’s little book effectively deconstructs his own 
confidence in the continuity of the Jewish ethical tradition, noting that der-
ash (i.e., midrash, homiletics, theology) is “ten times” more prominent than 
musar (ethics) in Judaism. The mystical way of world- and self-nihilation 
“marginalizes the social-ethical aspect, which is secondary in this Hebrew 
tradition.”15 In relation to the mysticism that comes to dominate Judaism 
in medieval and early modern period, it is unclear that this object called 
“Jewish ethics” really exists. To say that Jewish ethics is subsumed into and 
saturates the entire fabric of the tradition would make sense only in terms 
of special pleading. It is simply not there in the way modern Jewish ethics 
thinks it is and wants it to be.

The second moment that I am flagging in this essay reflects the deep 
conceptual confusion most keenly expressed by Aharon Lichtenstein in the 
titular question “Does Jewish Tradition Recognize an Ethic Independent 
of Halakhah?” An important liberal voice in postwar modern orthodox 
Judaism and religious nationalist circles in Israel, Lichtenstein begins his 
own contribution to Modern Jewish Ethics with a confession of his own. “[A]s 
formulated, this particular query is a studded minefield, every key term is 
an ill-defined boobytrap.”16 Lichtenstein answers the question posed by him 
in the title with a “yes” that turns out to be more than a little sheepish. Yes, 
an indeterminate natural morality pervades the universe. To that proposi-
tion, Lichtenstein is committed; a part of that created universe, Halakhah 

 12. Ibid., 116.
 13. Ibid., 119–20.
 14. Ibid., 126–27.
 15. Ibid., 121, 131.
 16. Marvin Fox, Modern Jewish Ethics: Theory and Practice (Ohio State University 
Press, 1975), 62.
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is itself an ethical system, or contains an ethical system composed of inter-
acting parts. Completing a felicitous circle, Jewish tradition is said to com-
plement law with supra-legal norms that Halakhah integrates back into the 
system by way of normative ethical principles internal to its own discursive 
mechanism.

The ethical conundrum that interrupts the circle hangs upon 
Lichtenstein’s own doubts about how to define Halakhah and if Halakhah 
is the right term in the first place. Writing against what he calls pious and 
propagandistic clichés, Lichtenstein rejects two ideas that he calls naïve 
and false. These are the idea that Halakhah is self-sufficient and the idea 
that there is no distinction between law and ethics. In order to maintain the 
status of Halakhah, Lichtenstein starts his analysis by shifting the terms of 
discussion by defining “Halakhah” narrowly as “din” (i.e., positive statutes, 
code, canon, etc.). Shifting the conversation around this terminological 
confusion, Lichtenstein admits to being “painfully aware” that “din often 
appears palpably insufficient.”17 So it all depends. If Halakhah is simply din 
then Halakhah is an insufficient resource for ethics. But Lichtenstein con-
firms the view held by Nahmanides and against Maimonides that Halakhah 
contains supra-legal norms that “go beyond din,” in particular, moral 
norms invested in the principle lifnim mi-shurat ha-din (the notion that one 
should stop short before and not insist upon following the exact line of 
the law). These norms are obligatory, not simply optional or aspirational.18 
“Righteousness” technically understood as rule following must be comple-
mented by the “good,” i.e., “purpose” and “direction” based on ultimate 
guiding moral principles.19 As such, only after broadening the definition to 
include meta-halakhic principles can Lichtenstein say that “Halakhah” inte-
grates into its own system a broad “good” that complements narrow din.

In this convoluted discussion, Lichtenstein assumes, on the one hand, 
that there is an ethical component to Halakhah that is “constitutive,” “con-
tinuous,” “pervasive,” consistent,” “inextricably interwoven,” “complemen-
tary,” although not “overriding.” What Lichtenstein fails to consider is that 
the interwoven fabric of ethics and Halakhah is itself subject to constant 
unravelling; and that it does so in his own analysis, riddled as it is by crit-
ical doubts about that comprehensive self-sufficiency piously ascribed to 

 17. Ibid., 68.
 18. Ibid., 70–74.
 19. Ibid., 79.
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Halakhah.20 As if thinking aloud, he wonders if this entire exposition was 
just a “sham.” Defending his thesis, by the end of the essay he will nonethe-
less question “the fiction” of “halakhic comprehensiveness.”21 What “law” 
means in relation to “ethics” is now not clear if “Halakhah” is not, in fact, 
the umbrella term that it has come to mean in the modern period for ortho-
dox Jews, with Lichtenstein himself rejecting the conceit that Halakhah 
constitutes the “unum necessarium of the Jew committed to tradition,” 
“commanding presence,” “magisterial to the point of personification.”22

Lichtenstein’s essay attempts to re-arrange the defining conceptual 
furniture of halakhic Judaism. After arguing that Halakhah integrates 
supra-legal moral norms into its system while at the same time being skep-
tical about the hypostatization and apotheosis of Halakhah, Lichtenstein 
claims to “hold no brief for terminology per se.” Again by way of confession 
in modern Jewish ethics, he concedes that “we can, if we wish, confine the 
term halakhah to din and find some other term for what lies beyond.” Having 
hedged his own argument, Lichtenstein admits that defining “Halakhah” in 
the lower case as “din” would be consonant with rabbinic usage in denoting 
specific concrete legal rulings. Exacerbating doubt is Lichtenstein’s coy con-
cluding statement, “Does the tradition recognize an ethic independent of 
Halakhah? You define your terms and take your choice.”23 A native English 
speaker, perhaps what Lichtenstein meant to say was that you have to take 
your “chance.” Jewish morality comes down to a throw of the dice in some 
vast cosmic game. If Halakhah is din, then yes, there is an ethic independent 
of Halakhah, and Halakhah itself may or may not be ethical. If Halakhah is 
more than din, then no, there is no ethic independent of Halahkah, in which 
case Halakhah might come to include or exclude what normally goes under 
the rubric of human ethics. Either way, Judaism is a crapshoot, with any 
number of unpredictable moral outcomes.

In our third moment signaled in Modern Jewish Ethics: Theory and Practice, 
the ethical confusion that sticks to the fine theoretical parsing of halakhic 
terminology dissipates. Ethical questions now move to the forefront of crit-
ical attention in response to pressing and practical questions concerning 
the morality and politics of Zionism, the religion of Judaism, the Israeli 
rabbinate and state power. On this larger and dangerous stage, ethics and 

 20. Ibid., 68.
 21. Ibid., 76–77.
 22. Ibid., 82.
 23. Ibid., 82-83.
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Halakhah and the religion of Judaism begin to peel apart, no longer form-
ing into a coherent whole. Also of note is the critical centrality of the role 
played by “the Arab” in the emergence of Jewish ethics taking shape in the 
1970s - only a few short years into the wake of the 1967 Six Day War and the 
military occupation of another people in the West Bank and Gaza.

In this quick review of the material, I will start with the contribution by 
Zvi Yaron, who taught at the School for Overseas Students at the Hebrew 
University and was also director of Information Services at the Jewish 
Agency. His essay, “Religion and Morality in Israel and in the Dispersion,” 
begins on a naive note assuming the ideal complementarity between reli-
gion and ethics before then going on to criticize the reality of the Jewish 
religious institutional establishment in Israel. He noted that in Israel, 
even ordinary social problems such as those that concern foreign policy, 
social and economic policy, education, culture, labor, equality, etc. are 
now “Jewish” problems. The complaint is that the religious establishment 
was disinterested in moral questions not touched upon in the traditional 
sources, and had “nothing to say on the acute moral problem of Israel’s rule 
of the Arab population in the Shechem, Hebron, and Gaza regions.”24 About 
the religious establishment in Israel, Yaron noted with alarm the “moral 
torpidity on issues affecting live human beings,” the fear of the new and the 
ideology of suspicion, the divorce between religion and ethics. About moral 
clichés, he observed that there are “frequent religious pronouncements on 
the question of the territories, but hardly a meaningful word about the peo-
ple involved –apart from repeating a few biblical phrases.”25

What activist Meir Pa’il identified as the hardening of attitudes among 
Palestinian Jews in the Zionist Yishuv and then among Israeli Jews, start-
ing already in the 1930s, has been since explored with more precision by 
historian Anita Shapira. The thesis appears here in rough outline. Pa’il was 
a member of Knesset with the leftwing Zionist Moked and then Sheli lists 
after a long service in the military going back to his service in the pre-
state Haganah and Palmach; he wrote extensively on military ethics. In 
“The Dynamics of Power: Morality in Armed Conflict After the Six Day War,” 
he considered already at this early date the erosion of the then regnant 
“purity of arms” ethos in the face of inter-ethnic hatred. Pa’il’s contention 
was that “the appearance of hate –on the part of both Jews and Arabs—lies 
in the relationships developing between Israel’s armed forces and the Arabs 

 24. Ibid., 237, 239.
 25. Ibid., 239–41.
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citizen of the occupied areas.”26 This early emergent reference to “the occu-
pation” was deliberate and pointed. In his view, “Deviation toward a nation-
al-racist direction”, expressed in the “increasing conviction that the Arabs 
are inferior” was becoming more common because it offered “an ideologi-
cal justification for simple, quick and violent solutions on the technocratic 
level.” Included are the demolition of homes of terrorists’ families and the 
removal of villagers and Bedouin from land carried out by a state governed 
by “Machiavellian interests.” 27

Remarkable was the clarity with which Pai’l named the occupation as 
such already in the early 1970s and how he grasped its structure. Naïve 
was his own conviction that morality and Jewishness are aligned together 
against the Machiavellian interests of state power and racism. In his clos-
ing appeal, Pa’il maintained that how the challenge of the occupation is 
met will “determine just how Jewish the State of Israel really is.”28 In other 
words, Pa’il was still unable to anticipate fully the emergence of a religious 
form of Jewish racism, or the way in which religion would aggravate the 
emergent contempt and hatred for Arabs in Jewish Israeli society.

A secular Israeli Jew, Pa’il may still not have understood much or anything 
about Jewish tradition. In contrast, Ernst Simon remained more clear-eyed 
about Judaism in his contribution to Modern Jewish Ethics. Simon was one of 
the last great figures of the German-Jewish Renaissance, and, with Buber, an 
early member of Brit Shalom. Touching upon the same ethical problem in 
relation to religion, in his article “The Neighbor (Rea) Whom We Shall Love,” 
Simon called attention to the mostly restricted sense under which the com-
mandment to love one’s neighbor has been understood in biblical, rabbinic, 
medieval, and modern halakhic sources. Is the non-Jew also a neighbor, or 
does the term apply only to Jews? About Halakhah, Simon expressed aston-
ishment and dissatisfaction, in particular with Maimonides, and not just 
with him, for restricting the moral rule to Jews, and to observant Jews at 
that. Deeper than the criticism of the rabbinate as an institution, the more 
capacious and humanistic quality of Simon’s approach evidences genuine 
distress about Halakhah as it had been hitherto received and provides a 
critical take on Halakhah in relation to state power.

 26. Ibid., 209. Cf. Anita Shapira, Land and Power: The Zionist Resort to Force, 1881–1948 
(Stanford: Stanford University Press, 1999).
 27. Ibid., 215.
 28. Ibid., 219.
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Against these progressive points of view, Harold Fisch, a professor of 
English at Bar Ilan and one of the founders of the Institute for Judaism 
and Contemporary Thought, argued that “love of one’s enemies” is not the 
appropriate mitzvah with which to consider Arab-Jewish relations. In his 
view, the demand to love the non-Jew (Arabs and Germans) is “so unique” 
as to be “impossible,” even “superhuman.” Supposing it to be a supererog-
atory obligation, the extension of this rubric, “the neighbor,” to non-Jews, 
falls for Fisch outside the halakhic framework to which Simon would other-
wise commit.29 From the American Jewish neo-conservative right, the views 
of Milton Himmelfarb are only recorded in the minutes of the proceedings. 
Writing against Pa’il while simultaneously confirming Pa’il’s argument 
about racism in Israel, Himmelfarb compared Arabs to head hunters, priv-
ileged the virtue of survival, and ridiculed “the idiocy” of “exaggerated 
moral sentimentality.”30 The renowned scholar of Jewish liturgical poetry or 
piyyut, Petuchowski affirmed the ethnocentric virtue and ethos of survival 
over against pseudo-prophetic ethics.

In these essays from the early 1970s, the discourse of Judaism and Jewish 
ethics is suddenly and decidedly different than what they were in the hey-
days of Jewish thought and philosophy. Starting with basic geography, the 
cultural parameters are no longer what they once were and where they 
were once set. At what point in time did the question of “Judaism and 
Germanism” become a quaint cultural memory? Very much unlike its 
function in the moral reflection of Cohen, Buber, and Rosenzweig, in these 
articles “the Jew” is no longer a European figure of moral thought. No lon-
ger the quintessence of ethics, messianism comes into view as a threat to 
life and limb. Instead of the “Jew,” “the Arab” now stands out morally as 
a primary figure of Jewish ethical thinking. Derekh eretz now moves across 
treacherous terrain on which religion makes everything worse. Demanding 
immediate attention, new questions have come to the fore about hatred 
and neighborliness, power dynamics, the violent translocation of people 
and populations, space and place, war and peace, racism, and regional 
outlines of cultural and political disruption and transformation for which 
Jewish tradition offers zero guidance.

 29. Ibid., 55–56, 60–61.
 30. Ibid., 221–22.
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That these questions, raised in the 1970s when Jewish ethics first begins to 
constellate as an independent body of thought, remain unresolved in the 
scholarly literature and continue to resonate today reflects, in my view, an 
inherent and fraught questionableness regarding Jewish ethics. The prob-
lem with the very idea of Jewish ethics lies in irreducibly unbridgeable ten-
sions basic to Jewish ethics as a hermeneutical project, if not to the grander 
scheme of religious thought itself.31 Already there is reason enough to sus-
pect upon the closer inspection afforded to them by Dan or by Lichtenstein 
that the sources, be they mystical or halakhic, will not yield anything close 
to a coherent system of Jewish ethics in the narrow scheme I have tried to 
frame. The line of analysis would seem to refute two claims central to mod-
ern Jewish ethics: the notion that there can be no ethics without God, and 
the notion that there is no God without ethics.32 Judaism and Jewishness, 
religion writ large, would seem to lack the “human” core that would allow 
for such deft synthesis. Each topos holding its own center of gravity, not 
just God, but Torah, and not just Torah but klal Yisrael, these do not cohere 
into a necessary ethical structure.

Regarding again the doubts about the actual existence of Jewish ethics 
prefaced in so many explorations of the topic, consider the one expressed 
by Lewis Newman in the 1998 Past Imperatives. For all that has been made 
about the centrality of ethics in the Jewish tradition by himself and by 
others, Newman points out that there is very little scholarship on Jewish 
ethics. To be sure, this odd admission is already more than twenty years 
old, but I want to start with it all the same. Newman suggests two com-
plementary reasons for this that speak not to Jewish tradition as such, but 
to modern Jewish thought and culture in specific. He speculates that, per-
haps, the first generation of Jewish Studies scholars in nineteenth century 
Germany did not want to undermine with their own scholarly findings the 
notion that they themselves promoted, which was the conceit that “ethical 
monotheism” constitutes “the essence of Judaism.” For their part, Newman 
proposes, orthodox Jews did not want to undermine the primacy of Jewish 

 31. Textual commentary dominates works by Lewis Newman, Elliot Dorf, David 
Novak, Laurie Zoloth, and Jonathan Schofer, Martin Kavka, Emily Filler, and Claire Katz. 
The landscape of books, articles, anthologies is by now too vast to note in an endnote.
 32. One finds both versions in modern Jewish thought. The second view is gener-
ally associated with liberal moral theory in works by Cohen, Buber, Heschel, and Levinas. 
The first view, while less common, can be found upon ethical theorists who posit law as 
a foundation for Jewish ethics.
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law at precisely that historical juncture, the modern age, when its authority 
has been put to the test.33 The more simple answer as to why there used to 
be so little scholarship focused primarily on Jewish ethics has to do with 
the possibility that its existence as such is the uneasy object created in the 
discursive workshop of modern and contemporary scholars and rabbis.

As conceded by Alan Mittleman, when one turns one’s eye to pre-modern 
Jewish sources, especially rabbinic literature, one begins to see that the field 
is too diverse to sustain “confident generalizations” about Jewish ethics in 
specific, or, more broadly, about ethics as a foundational form of moral and 
religious discourse.34 Maybe then Kant was right about Judaism after all. 
As summarized by Mittleman, Kant regarded Jewish morality as founded 
upon “prudential, self-regarding, even other regarding motives.” Not genu-
inely moral, Judaism was thought by Kant to originate “in drives, interests, 
anticipations of benefit, or avoidance of injury. It seeks worldly flourish-
ing, whether along the lines of classical eudemonia or biblical blessing. It 
originates in a sphere where humans are not free, are less than human.” In 
this summation, Jewish morality would “stem from our animal nature.”35 
Against Kant, Mittleman argues that these are the very aspects of rabbinic 
ethics that reflect confidence in God’s benevolence.36 Both Mittleman and 
Kant are right. The alignment between the idea of God’s mercy, human 
eudemonia, and the imperative to maintain Jewish communal form are the 
ethos and ethnos of Judaism in tension with ethics writ large, and in total 
opposition to the strict, non-empirical standards of deontological ethics.

Setting aside the relatively flat axiomatic morality of a text like Pirkei 
Avot, a text whose central preoccupation is the ethos of the rabbinic class, 
the rabbis and their students, what would the particular form of discourse 
in the Babylonian Talmud give Jewish ethics? Is it a binding set of firm eth-
ical norms and virtues or something more favorable to ethical and religious 
paradox? A good case in point is the second to last mishnah in the first 
chapter of m.Qiddushin (1:10), this mishnah and the gemrara to it consti-
tuting a key site of sustained moral reflection in the Babylonian Talmud 
about good and evil, righteousness and the wicked, the performance of 
mitzvoth, ethics and the axiological value of talmud Torah.

 33. Lewis Newman, Past Imperatives: Studies in the History and Theory of Jewish Ethics 
(Albany: SUNY Press, 1998).
 34. Alan Mittleman, A Short History of Jewish Ethics: Character: Conduct and Character 
in the Context of Covenant (Malden, MA: Wiley-Blackwell, 2012), 52.
 35. Ibid., 63.
 36. Ibid., 68.
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The topic of tractate Qiddushin as a whole is what for most modern, 
liberal readers is morally repugnant business concerning the “acquisition” 
of wives, slaves, and property; these are the mores of a late antique value 
system, not a universal ethic. Of more immediate interest is the second to 
last mishnah of the first chapter, which sets loose a complex discussion 
about the value of a single mitzvah. In the language of credit, what good 
backs up the value of a mitzvah? In the mishnah, the sages teach “the tra-
ditional teaching” that performing one mitzvah wins a person reward in 
this world and in the world to come. The gemara in the Babylonian Talmud 
will then parse this simple logic and break it into two component parts. 
The rule applies (only?) to a list of bedrock derekh eretz (honoring parents, 
performing acts of kindness, receiving visitors, making peace between one  
person and another) and to the mitzvah of Torah study (talmud Torah), 
which is equal to them all. These are the mitzvoth that are supposed to win 
one reward in this world and the world to come.

A query and quandary: the gemara now presents alternative teachings 
related to the mishnah. In one baraita concerning the reward and punish-
ment for observing the moral mitzvot just listed in the gemara, the per-
formance of just one of the mitzvot listed will tip the scale favorably for 
persons whose deeds are equally balanced between merit and sin; it would 
be as if they had observed the entire Torah. But a second baraita teaches that 
persons whose merit outweighs sin will suffer in this world, their fate being 
like the fate of a person who had burned the entire Torah; the suffering of 
the righteous in this world cleanses them of the sins they commit here and 
completes their reward in the world to come. In contrast, the judgment of a 
person whose sins outweigh merit enjoys reward in this world will be as if 
they had observed the entire Torah, presumably in order to wipe the slate 
clean of those righteous deeds performed in this world and to complete 
their punishment after death.

This second baraita is attributed to the view of R. Yaakov who does not 
think merit is rewarded except only in the world to come. The proof for this 
teaching by R. Yaakov is the story of a young boy who dies while perform-
ing two mitzvot. The boy falls to his death on the way down from climbing  
a tree after honoring his father’s behest to bring him young birds and 
observing the Torah’s dictum to spare the mother bird when gathering a 
chick from a nest. Against the suggestion that this sad tale is just a para-
ble, R. Yaakov insists that he himself was a witness to such a tragedy. The 
conclusion (rationale) is that the simple act of performing mitzvot secures 
no protection in this world. Against magical thinking, understood is that 

JJE 7.1-2_05_Braiterman.indd   97JJE 7.1-2_05_Braiterman.indd   97 12/11/21   12:08 PM12/11/21   12:08 PM



98 | journal of jewish ethics

the boy had fallen off a rickety ladder and that a person should never rely 
on miracles even when performing mitzvot in circumstances known to be 
dangerous. In a further twist to the exposition, R. Yaakov’s grandfather it 
turns out was Aḥer, the nickname for R. Elishah b. Abuyeh, the most infa-
mous rebel-sage and heretic of the Talmud, who became other (aḥer) at the 
sight of the suffering of his teachers martyred by the Romans. The moral 
of the story is this. Aḥer would not have sinned had he understood what 
his grandson now understands, which is that the promise of reward in the 
Torah refers to reward in the world to come. He would not have sinned, 
despairing of God’s justice at the sight of the violent death of Ḥutzpit the 
Translator murdered by the Roman authorities, he who once uttered pearls, 
his tongue dragged in the dust by pigs (Qiddushin 39b).

Less well known than this baraita, one that denies that this world is 
a moral universe, is the paradoxical upshot that follows upon it. Trying 
to push off the skeptical teaching of R. Yaakov, the gemara tells color-
ful stories about the miraculous protection afforded in this world to 
rabbis who refrain from sin by warding off dangerous sexual proposi-
tions proffered by Roman noblewomen. But the gemara returns its eye 
to the mother-bird mitzvah. Having himself introduced the teaching of 
R. Yaakov, Rava asks why the performance of that mitzvah was not 
included in the list of ethical actions for which one is supposedly rewarded 
in both worlds. Answering his own question, Rava cites Isaiah 3:10–11, 
which praises “the righteous person who is good” while condemning the 
“wicked person who is bad.”

With this rhetorical flourish, the biblical verse seems to establish two 
basic tautologies: a righteous person (tzadik) is by definition good, and a 
wicked person (rasha) is by definition bad. But Rava’s reading of the verse is 
a recognition that moral life is not so simple. There are people who are both 
“good to Heaven and good to [their] fellow creatures.” Such a person is one 
whom the verse from Isaiah would call “the righteous person who is good.” 
The doubled wording of the verse suggests this alternative possibility. The 
prima facie coherence splits apart because there are people who are good 
to Heaven (to God) and bad to their fellow creatures. This is “a righteous 
person who is not good” (tzadik sh’eino tov). Conversely, there are people who 
are “bad to Heaven and bad to their fellows.” Such a person is the person 
the verse from Isaiah would call “a wicked person who is bad,” suggesting to 
Rava the next alternative, which is that there are also people who are “bad 
toward Heaven but not bad toward other people,” namely, “a wicked person 

JJE 7.1-2_05_Braiterman.indd   98JJE 7.1-2_05_Braiterman.indd   98 12/11/21   12:08 PM12/11/21   12:08 PM



The Invention of Jewish Ethics | 99

who is not bad” (rasha sh’eino ra). (The Bavli could have put it more strongly: 
the righteous, religious person who is bad to other people and the wicked 
person who is good to other people).

A plain commonsense understanding of religious ethics would expect a 
moral identity between religion and moral virtue, irreligion and moral vice. 
The tzadik and the good and the rasha and evil would form into two simple 
antagonistic wholes. But in the Bavli’s system of positing possible alterna-
tives and parsing different position points, these two identities have the 
potential to split apart as easily as they come together. The paradox belongs 
to a religious system that admits the recognition that one can be good to 
God and bad to human beings or be bad to God and good to human beings. 
The one and the other do not necessarily cohere. Against common religious 
and moral sense, doing good to one’s fellow human being does not have 
to depend upon God. Although that would ideally be the case, values and 
virtues do not always add up.

As for the rest of our gemara, it continues along in a more or less 
lenient way, the balance never kept even, but consistently tipped toward 
the good whenever possible, just as Kant suspected about human interest 
and Mittleman acknowledges about God’s mercy in Judaism. The gemara 
teaches that a good deed accrues merit in addition to the reward granted 
for performing the mitzvah, whereas a sin does not accrue additional pun-
ishment beyond the immediate harm suffered for it. And God will reward 
a good thought, the intention to fulfill a mitzvah that does not necessarily 
lead to an action, but will not punish an evil thought that does not lead to an 
action. The thought to commit idol worship is an exception, but the gemara 
goes on to record a teaching that, even here on this bedrock religious value, 
it is preferable to commit this sin in private then to do so in public. This 
concession is followed by another teaching that it is preferable to sin sex-
ually in a place where one is not recognized and to do there as one’s heart 
desires when overcome by the evil inclination rather than do so in public 
where one is known. While the gemara is quick to condemn the desecration 
of God’s name, it is just as quick to tilt the balance of merit and sin favor-
ably toward human persons. Finally, the last mishnah and its gemara in the 
chapter are concerned almost entirely with the virtue and privilege of tal-
mud Torah, with parsing the relative superiority of study over action, and 
with judgments and rewards related to it and its attendant social privilege; 
those who don’t study are not fit for society (Qiddushin 40a-b). That is the 
summation of the rabbinic ethos in this section of the Babylonian Talmud.
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By way of concluding about the moral image and imagination in Judaism, it 
is not to deny here that there is much to look upon, admire, even revere. An 
artist’s catalogue raisonné of Jewish morality would include many splendid 
things, many figures, concepts, and dicta. There are wooden or wax figu-
rines of Moses, portraits of prophets, beggars, tzadikim and their ḥasidim, 
Torah scholars and yeshiva boys, allusions to Jewish mothers, widows and 
orphans. There are concepts, the neighbor, the cosmopolitan, the Holocaust 
survivor, the face of the other, the messianic. There are the tablets of the law 
inscribed in Hebrew letters or with Roman numerals, decorating the space 
above the ark in the synagogue. In modern Jewish thought and culture, one 
would have to include as well the memory of the Jewish socialist tradition 
in Russia and Poland, that famous black-and-white photograph of Heschel 
marching in Selma with the Reverend Martin Luther King Jr. There are 
mantras easy to form with one’s mouth, exhorting us, “Don’t steal,” “don’t 
murder,” “honor your father and mother,” “observe the Sabbath,” “don’t 
make idols,” “justice justice shall you pursue.”

Collected together, these reified figures and concepts in the Jewish imag-
ination are positioned in such a way that they stand out over against the 
world, the “idolatry” that they would otherwise shape and judge according 
to some putative ethical standard. But for all that one would have wanted to 
position ethics otherwise, the invariably tense relationship between image 
and reality does not lend itself to clear, much less strict, ethical judgments, 
not in this world. One should know this solely upon the recognition that no 
image, no product of the human imagination, including the moral imagina-
tion, can meet adequately the reality faced by human beings in situ in ways 
that an absolute approach to ethics would desire to claim for itself and with 
which it desires to commit others. There is no “religious common sense” 
ready to hand on which to build ethical commitments.

By religious and ethical common sense, I am following Gilles Deleuze 
who defined “common sense” as the synthetic coming together of faculties, 
“good sense” being the assignation of identity, the capacity to foresee and 
to predict.37 Common sense and good sense are marked by Deleuze as fixed 
and at rest, whereas paradox is unfixed and in motion. Viewed convention-
ally, common sense and good sense are to sense as paradox is to the non-
sense that Talmud often seems to lend itself, a case in point being Rava’s 
peculiar dictum about the righteous who are not good and the wicked 

 37. Gilles Deleuze, Logic of Sense (New York: Columbia University Press, 1990), 75.
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who are not bad. Conceived as a moving line of shifting thought, paradox 
affirms multiple senses or directions at work at the same time. Associated 
by Deleuze with the concept of pure becoming, paradox is the transcen-
dental movement of non-sense that gives sense a capacity to branch out 
and split off in multiple and unpredictable dimensions at any one given 
moment in time.38

On a “commonsense” view of these matters, one would assume that in a 
system of religious ethics it is essential that the grounds of moral life are 
conditioned according to imperatives based upon either the apperception 
or the concept of God or of some such commanding good beyond being. 
Ethics and revelation would fit together into a tight coherence. In a com-
monsense picture of Judaism, ethics rests upon a firm foundation of laws 
and/or covenantal obligations, and these hold together with qualities like 
kindness, devotion and humility that determine action in this world. In cov-
enant with God, as a commanded and commanding set of ethical laws and 
maxims, the caricature of a formal structure is established on the basis of 
do’s and don’ts, coherent and bedrock rules to follow, handed down from 
God to Moses to the people at Sinai, or at Creation in the image of God, etc.

Undoubtedly, this simple picture drawn from a conservative cartoon 
of the Bible omits the free creative variability of human action that is 
the pride of modern liberal and modern orthodox Jewish philosophy and 
thought, indeed, the very something that modern Jewish philosophers like 
to say that they drew from the Babylonian rabbis. And still for all that, reli-
gious ethics and Jewish ethics cannot do without the idea of God and ideas 
about God. The difference between conservative and liberal Jewish ethics 
hinges upon the relation between necessity and sufficiency. In the divine 
command theory of conservative Jewish ethics, God and/or Halakhah is the 
necessary and sufficient condition upon which to compel ethical decision. 
In liberal cum dialogical and covenantal models of Jewish ethics, for all that 
their authors stress human autonomy in the divine-human partnership, 
God represents an elliptical point around which to orient human action, 
still being the necessary if not sufficient ethical condition for moral life.39

 38. Ibid., 1, 3. It is here beside the point if one wants to conclude with Deleuze 
that paradox, in that it “destroys common sense as the assignation of fixed identities,” 
demands the very disappearance of identity itself.
 39. These remarks are culled from Eugene Borowitz, Exploring Jewish Ethics, chs. 
1–2; and Louis Newman An Introduction to Jewish Ethics (New York: Routledge, 2003). See 
the discussion of ethics and rabbinic literature in Christine Hayes, What Is Divine about 
Divine Law? Early Perspectives (Princeton: Princeton University Press, 2015).
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Whether liberal or conservative, “commonsense” religious ethics is con-
stituted as the coming together of the concepts “God,” “the good,” “religion,” 
“divine law,” “virtue,” and “ethical righteousness” in one common synthe-
sis. But is there a prior term? The question goes back to Plato and Aristotle 
and then to the medieval critics of Aristotle; in Judaism, to Maimonidean 
and anti-Maimonidean thought. Upon what is divine law based? God’s will 
or God’s wisdom? Is the good “good” because that is what God determines 
it to be or is the good “good” prior to and independent of the will of God? 
No matter how these arguments settle, according to what we are calling 
a commonsense view of religion and religious ethics, there is no morality 
without God, who either supports the good as part of the natural, created 
order or determines it capriciously from the outset. In another modern ver-
sion of commonsense religion and ethics, there is no genuine commitment 
to God apart from and without moral action. Looked upon as a choice, there 
is no human good without God or no God without human good, both views 
refuted by Rava in the gemara discussed above.

In any ethical system defined by common sense and good sense, all the 
component parts would have to come together harmoniously. Moral values 
would mesh with moral acts meshed with moral virtues. In a specifically 
religious system of ethical acts, God would act to legitimate such moral 
structure as a secure foundational buttress. In contrast, the Babylonian 
Talmud lends itself to a non-foundational or multi-foundational model for 
moral thinking. Unethical in the technical sense intended by Caputo, the 
Bavli is given to moral paradox precisely insofar as all these moral things 
(values, acts, virtues, God, law) that are supposed to cohere into a tightly 
interlocking system begin to split apart from each other. In going this way 
and that, statements about morality and law in the discourse of the Bavli 
undo the neat identity between ethics and religion upon which modern 
religious ethics typically depends.

Because it combines two disparate orders (the divine and the human) 
and does so without a supporting social structure, modern Jewish ethics 
is fundamentally an anxious discourse made all the more so by the per-
ceived need to base itself upon the modal form of necessity. This anxiety 
was expressed by Franz Rosenzweig when he complained about the “needle 
point of a why” that seemed to destabilize the understanding of Judaism 
and the meaning of “the law.”40 In his estimation, what Rosenzweig called 

 40. Franz Rosenzweig, “The Builders,” in On Jewish Learning, ed. Nahum Glatzer 
(New York: Schocken Books, 1955), 78.
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the “pseudo juridical” model of nineteenth-century modern orthodox 
Judaism and the “pseudo ethical” theory of nineteenth-century liberal 
Judaism were equally unable to answer why a modern Jew should have to 
observe “commandment” and “law.” The turn to biblical models of divine 
authority by his successors was supposed to give the force of necessity to 
Jewish observance precisely in an age when belief in that very biblical God 
as lawgiver becomes fundamentally untenable, a theological problem only 
aggravated by the Holocaust and its memory. This too is something of a 
cruel farce.41

I have argued elsewhere that the solution to the law proposed by 
Rosenzweig hung on aesthetic desire and judgment; the modern Jew 
should want to observe the law because the law itself was as beautiful and 
sublime as white fire and black fire. In this, his approach to law was not so 
very different than the one advanced by Mendelsohn, for whom the cere-
monial script was inherently beautiful. But Jewish philosophy today tends 
to want stronger stuff for ethics. The standard of logical necessity as that 
which might compel a rational person to observe mitzvot was the standard 
set by Marvin Fox in his contribution to Modern Jewish Ethics. Rejecting nat-
ural law as a basis of Jewish social ethics, Fox had argued that Saadya Gaon 
had failed to ground even the so-called rational laws (mishpatim) in reason. 
Writing more recently about Levinasian ethics, Claire Katz has expressed 
the concern that “there is nothing in a discussion of competing rights that 
will turn one away from one’s own rights and to the Other.” The prob-
lem is that philosophy does not “necessarily [turn] us toward the Other.” 
Katz argues that there would seem to be no point or principle that might 
“necessitate” the turn to the other which could “automatically [yield] 
the normative claim to responsibility.” Like Katz, Laurie Zoloth also seeks 
to ground an ethics of encounter in such a way that responsibility for a 

 41. This is the nub of the famous argument between Buber and Rosenzweig 
regarding the law. See the exchange of letters published in Franz Rosenzweig On Jewish 
Learning and my discussion of it in Zachary Braiterman, The Shape of Revelation: Aesthetics 
and Modern Jewish Thought (Stanford: Stanford University Press, 2007), 236–40. Even while 
it remains always there in the background, contemporary Jewish religious ethicists and 
the academic study of Jewish religious ethics have for the most part ignored the theolog-
ical problem of the Holocaust. An exception is Ingrid Anderson, Ethics and Suffering since 
the Holocaust: Making Ethics “First Philosophy” in Levinas, Wiesel, and Rubenstein (New York: 
Routledge, 2016).
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stranger might “[necessitate] our attention. This would be “the necessity of 
the stranger.”42

What I would propose is more skepticism, not less. With the bar of rea-
son set so high and with no clearly revealed commanding presence in 
sight, ethics is simply impossible except by way of rhetorical gesture. More 
given to paradox than to strict necessity, our passage from the gemara in 
tractate Qiddushin offered a more sensible and subtle counter-model of 
moral thinking than the biblical ones upon which modern and contempo-
rary Jewish philosophical ethics have heretofore largely depended. In the 
Bavli is how the otherwise simple biblical passage from Isaiah splits into 
two and then into four opposing parts. This more paradoxical logic embeds 
otherwise abstract and uniform ethical items (the large molar obligations 
between “person and person” and the obligations between “person” and 
God) into more granular and shifting human landscapes. On this territory, 
morality is marked out at molecular scale by maxims, virtues, a sense of 
honor, legal dicta, storytelling, homiletics, practical advice, emotions, com-
munal institutions, psychological insight, and pedagogy.43 With no vertical 
axis of clear divine authority, the Bavli models a horizontal distribution of 
moral thinking.

If Kabbalah is not ethical in the prosaic usage of the term defined by 
Dan, the ethos of talmud Talmud turns out to be even more wayward, more 
invested in a form of paradoxical parsing that tugs away from the conven-
tional world of “common sense” and practical Halakhah. Viewed one way, 
the Bavli might today look more like religious skepticism than religious 
ethics. In contrast, the essays about Israel in Modern Jewish Ethics point to 
problems related to human derekh eretz that are aggravated by religion and 
religious law. Some thirty years after the Holocaust in Europe and the cre-
ation of state power in Israel, what contributed to the creation of “Jewish 
ethics” were two things: the failure to find it clearly articulated in the 

 42. Claire Katz, Levinas and the Crisis of Humanism (Bloomington: Indiana University 
Press, 2012), 6 (emphasis added); Marvin Fox, “On the Rational Commandments in 
Saadia’s Philosophy: A Reexamination” in Fox (ed.), Modern Jewish Ethics: Theory and 
Practice (Columbus: Ohio State University Press, 1975), 174–87, especially 181, where the 
issue of compulsion is raised; Laurie Zoloth, Health Care and the Ethics of Encounter: A Jewish 
Discussion of Social Justice (Chapel Hill: The University of North Carolina Press, 1999), 119, 
120 (emphasis in the original).
 43. This invocation of the Bavli was written with the work of Jonathan Schofer very 
much in mind. See especially the uniquely deft aesthetic, somatic sensibility brought to 
ethical reflection in Jonathan Wynn Schofer, Confronting Vulnerability: Understanding the 
Divine in Rabbinic Ethics (Chicago: University of Chicago Press, 2010).
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Jewish textual tradition, and the very recognition that ethical problems are 
distinct from and in tension with theology and law.

Jewish ethics had to be invented in the 1970s because it did not exist 
in the first place, not being an “independent thing,” not unambiguously 
backed up by God at the foundational center of a continuous group of teach-
ings stretched across the tradition. Submerged into theology, ritual, law, 
ethos, and ethnos, it is not clear that the Jewish ethical tradition exists 
apart from its retrospective consecration as a more or less profound work 
of the modern moral imagination. . The creation ex nihilo or the emanation 
of Jewish ethics would be a form of reasoning, as per William James, under 
which, for practical and aesthetic reasons, essential moral features are 
lifted out of a body that is itself ethically vague, having “no subdivisions ab 
intra, nor precise limitations ab extra.”44

ZAchAry brAitermAn is Professor of Modern Judaism at Syracuse University.

 44. William James, Principles of Psychology, vol. 2 (New York: Dover Publications, 
1950), 343.
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